#55 6/21/67

Memorandunm 67-45

Subject: Study 55 - Additur (Senate Bill No. 250)

You will recall that the legislation recommended by the Commission
on this subject was epacted by the Legislature and signed by the
Governor. |

The California Supreme Court has Jjust decided Jebl v. Southern

Pacific Co., 66 A.C. 853 {June 1967). This case overrules Dorsey V.
Barba and authorigzes use of additur, whether or not the verdict is
supported by substantial evidence. Yoz Exhibit I.

The Jehl case presents a problem that may be resolved in any one
of three ways:

(L) Repeal Code of Civil Procedure Section 662.5 (authorizing
additur} on the ground that it is unnecessary in light of the Jehl
case.

(2) Revise Section 662.5 to conform it to the Jehl decision.
Exhibit IT is the staff's draft of an amendment to Section 662.5 that
is intended to do this. The advantage of this alternative is that
the right to use additur would be included in the statutes. 0On the
other hand, the law relating to remittitur is not codifled and an
attempt to codify the decision might result in legislative tampering

with the desirable result in the Jehl case.

(3) Ieave Section 662.5 in the code without amendment. Sub-
division (b} of the section would prevent the section from being con-
strued a8 & limitation on the right to use additur in cases where the

verdiet is not supported by substantial evidence.
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In the event that the Cormission detemmines that the section
ghould be repealed or revised, we know of an Assembly bill that is
now in the Senate that could be used as the bill to make the
necessary repeal or amendment.

Respectfully submitted,

John H. DeMoully
Executive Secretary
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EXHIBIT T

Jane MHIT] JEUE v, Soutneun Pao. Co. H.:l

[Le A. No. 20342 1n Bank. June 2, 1967}

MICHAEL . JENL, Plainti¥ and Respoudeat, v, SOWTIL
ERN PACIFIC COMPANY, Delfenduwst. amd AppeHuut.

[0 hearing wlter deeision by the Court of Appeal, Second 3=
pellnle Disteict, Division Two, Uiv, No, 30657 (246 AL, 667, 51
Cud. R, 855) atfirming judguent ol superior court. Judizuent
sl |

(1] New Trial--Insuticiency of Evidenco—Diservtion--Review!:
Damages—Inadequate Damages— Review of Order Grauting or
Deuying New Triak—An appeliate courl cannol find an ubuse
ol dhizervbion in grunting o new toial fur insailicioney ol L
wvidener on the sdequaey of dssigges awsniled woles # ape

< pearn frow e reeord thnt Lhe verdivl was swdvguate oy u
walter of fnw, C

[2a, 2b} W --llll(icmula Damageu.’ The trind conet did nol alinse
iy diseretion an granting o pew eind laited Lo the i wl
damages on the goomul thnt the jury sward of 'i-llm SRR )
duugees was inadeguate, whers plaintiif®s vight ez was am-
platad Lelow the e o dids bl Lo, serbasly dnjursld,
Tuwione uitveted by pepmaneat cheatie oalevmyeliticg where i
salieved goeat puin Cor Wmontle, wwidergoing: 13 sperabies,
snd wonbd regnire freatmest well into e Yature, amd whers
bis projected pross couwse wdib ape G5, exeedingg G0,
was now anbstuntisily pedaeed by hin jajozivs, wl the joo.
Jreted ensts ul his prosthelie applinpees eaecaled 05,000,

[3: 3] Id.—Inadaequate Damaged: Damagus-lnudeuuau Danm-
pgoa.—Ereor, us nomaller of Iuw, i L teial conet™s voneduabon
that o jury awonrd ol FIRL000 in dimiges was iaolegiate, wos
uut showa by delemlunt’s evidenes 1hal gluingall, o yowy wan
wibths svrions ey injucies sl resnBting ustoomyeldis, wadn an
eifurt ut relmbilitation, hud ol exercised ur sl Job cuime-
sebing uud spent bis days gewerwdty wadehing ledeviaion, sl
sih evideies 01 most indicated thil Le way linve viaggerateld
bix dugers, ntd where Ui brisl eonrt coibhd pedsenabily bave
conehwbil thut yhninlh’l":i 1nec'uniury b wlosie wonrht asevrd

lch Dig. Referem.ea. [} hu w Brial, § 99 Ehaoagne, 925 1

New Trinl, §820; {3] New Triud, §u2 ]; i)mnil;{- S [T Y|

Trinl, § 227 New Frial, § 5255 [3] Waords aid Pl (6, 11015]

Tamnaigges, § 09,5 New Trial, §525; 7, hj Iamugen, s I

Jary, §5¢1); (1] Jury, § -lli), Trial, § 1250 $06] Mac-ler ol
Servant, 3204, Dimwages, §1005; 17, 18] Master and Seeveud,
2040 1); [19) Mastee wod Servanl, § 201,
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the ameunt of the verdiet and that a substantial additional
pmannt shaakd be nllowed for pain and snffering,

[4a, 4b) Trial—Verdict—Amendment by Jury: New Triai—]In.
adeqnate Damages—Additer.—Under the mile that in an ae-
tiom Tor demages a Jury should be retuencd Cop Iarther delibie-
rubion wmder proper instruetion otly if the damppres it pwards
are wo genscly inndeguate na to show that it mnsl have ofis-
reeRrded the evidenes and fha eourl’s instenctions, n $rial
Jedeze el nat err in Foiling tn follew cueh provedure, hut
proprly wet side the verdiet on motion for new trin] Hmited
to thr irsue of damnges, where he eoncluded thal » 140,000
award Tor phninlil's werjnns leg injuries and their ofter sffeeta
wnu clearly inadequate, Under sneh viretmstanees, {he order
granting & new frinl eondd, ot the rowrt's diseretion, he eon.
ditinned by an additur,

[6] Words and Phrases—"Additat” —Additnr” nu order by
which a plointifl’s wotion for & new trin] ot the pronnd of
inadequrte damagen in granted unless the detendant consents
to n speeified incrense of the nward within a pregeribed tinse,

{8n, 6b) Damares— Inadequate Damages-— Additur— Procedure:
New Tﬁa!—lnndcqnate'namages.—nﬂ # motion Tor new trisl
grosuded on jnsufleioney of the evidenee beeanse the jury
sward of damapes npee imndeguate, the rourl, nn l!l-h-l'mining
that «uch damages are clearty inadequate and that the PRRG
witild bue n praper nne for gramting the maofion Timited 16 dam-
ges, iy i its diseretion and in all speh epses issne an ondep
granting the mofion unlesy the delendant eomsrnts e an ndl-
dilnr s dbeferminel ha the vonrl. (overealing Norsey v, Borba,
R Ul 4 e P20 1% g n.

17a-7¢| Id. — Inadequate Damagen -~ Additnr .- Constitutionality.,
- Althongh the praciieal ofeet of an addilne it give a
Plainlifl an nwnred baced an g fnding made ultimagely hy the
trinl ecomrl, 36 ddoes nnt deteaet, From thin suhslanee of ghe
commen law frinl hy ey, nor violede the eomstitutions! ranr.
anly thereta (Cal, Const, A, 1, § 7).

[8s, k) Id.—Inadequate D:vmngcsh-ﬁdditur—-ﬂ'aturﬁ and Purpose,
~=Additnr i« 4 new procedure adopdod o promete eeanomy
el eflicieney in judicin proveedings,

[8} Jury—Rirht to Jary Trial—Constitutional Gnaranty--Opera-
Hon and Efect,- The rurranty of jury trinl (Cal, Congt, A et
L §7) opernler 11 (he Linse of trinl te vequiee subminsion of
eerbnin issnes (o thn Jury, amdl the effect of the eanatitutional
provision, onee a verdiet has heen reluried, in {0 prohibit
improper interferenee with the Jury's decisinn, :

—————— e

(6] Rrep Cal.Jur.2d, Damngea, § 224, Am.Jur.2d, Damages, § 398,
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f10) l@.—-ﬂ.lght _tﬁ Jury Trisl - Quustitutional Guarauty  Beopes

1:7131—'-1‘!‘“"“10_0 of Court and Jury. That the tianeis af (he

“onstitution flul nob ropgund the jury an the ouly competent
trier of fact in shawn by the uceeptunce over many years ot
the practico of the court deterwining faet iwues 36 such -
bers s ul!fnlttmg or c~xn-lh|-ling ovidenve, the courl’s jnisdie.
tion, suflicirney ol pl-‘miuu:’:t misl intevpretulivg of duenments
aml o sueh proveediaga i eguily, wtonsally, preodurle, divoedr,
bunbrupley wid wbiiviniyative uebn.

{11} Damuges—Inadequate Damagon— -Additur- - Whors A ppila:
blo: New Trial—Inadoguale awages -Additer. A conrt'a
power to iantie nn ovder of additur is ot Hwiled Do thooe coaes
in which an sppellite conrt would sualpia eithes the prantingg
or denial of  wotivn for new trial en e grousd ol insalb-
cieney of the prideges,

(18] Td.—Inadequats Damages—Additur—Time for Defendant's

- Coxment: Wew Trial--Tuadequato Damages - Addilnr. 1o wn
ordee of wdditar, T L kil o sodet st poreeonibe within
which Uhe debendmnl mucloew s w) amyg wsd eosorsh fioe juris
dictional periul For grsoting o acw bosh, sd 8 e debouted
fails to eeusent within b Lime, the order Tranbing e new
trinl becwmes tinnk :

(18] Id—-Tnadeynate Dawagos - Adiditor- Awonut: Now Treal
Inadequata Damagos—Additur, 10w cound i wdies o vder niy
addituy, it should set the amount of dutapes whicl, 1 idd
cowspletely indepemdent jualigenent, it detesmines from the i
dence tu e fair mul rensonnble, nid 3 wesd wat lix T
or saximum apwants that it would have sustained on lingl
for new (ein] or tiat woubl be supperted by stsleslnistind evi-
denies snd therefore sustainahle va upgeal,

[14] Id.—Inadeyuate Damages—Additur—Reojection by Defond-
ant: New Trinl—Inadequate Dumages—Additur.- 11" n delanl-
ant deesus an wdditur vserssive, be ey eejeet il uulk week to
sustuin the jury’s awurd on e appeal frons the order granting
o new trial,

[15] Id—Inadoquate Damages—Additur—Rejsction by Plaintid:
Noew Triul — Inadequate Damauges — Additor. -— 1§ a pluiutiff
devins un additnr insuilicieut, he way raise the isaue ol an
appaeal Crom Lhe jodgment ad yintsiliniend by the miditur.

[16a, 16b]) Muaster and Servant—Federal Employers' Liability Act
— Actions—aAdditur FProcedure: Dawages---Inadequate Dam-
ages—Additur-Tha udditur provedure 10 dest with ade-

[17] Applicability of stuis practics sud proceduse in bdegal
Ewployers' Liuhility Act actions brought in state csurls, T8
ALR24 553, See also CalJur.2d, Master aml Hecvunt, § 102 ot
seyg; Am.Jar., Master und Servant (1st ed § 455 el weg).
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imate awards of dnmnges by juries is applicable to netions

" hroughl under the Federa} Employers’ Linbility Aet in atate
ewnrks,

[17) Id. — Pederal Employers’ Liability Act — Actions— Law
Governing. - In aetions hrought wndor the Federnl Ewmployers'
Liability Ael in sate eourts, snbtantjve rights are controlled
by the federn) Taw aml procedusal matiers by the law of the
Forum, ' '

[18) Jd. — Federnl Employcere’ - Liability Act — Actions — Law
Governing—Judge-Jury Rellﬁonship.—-lp netions bronght un-
der the Federnl Employers’ Linbility Aet in state eouris, the
degeee 1o whivh the Jatigzejury i'plﬂtiunship i poverned hy
Frdern? b tuens, not on U8, Const. Tih Amend,, which in not
applicable to aneh petions, bat on the U.8, Bupreme Court's
inlerpretniion of he wed itaelf. :

[19] ¥4.—Foderal Employera’ Liability Act—Actions—Construe-
tion of Act-—Plaintiff's Right to Reach Jury.—In aetiona
browzht undir the Federst Employers' Liability Aet the plain-
Lilfa frave 0 hrond primary rizhi to go Lo the Jjury on Tactual
issaea; a plaiodill Jinx the right to reach the jury on the issue
of bnhitily when there is any evidenes to gnpport his cARr,
tven the sliphiest evidenee, and syen thengh the irial rourt
woukl b Joreed 10 ket nside a Jry verdiet Tor him aul grank &
new drind hased on ita view of all Lhe evidener,

APPEAL from an order of the Saperior Court of Tiog
Angeles Connty granting a new trind lémited to damngex in an
action for dnmages for porsopa] injuries, Martin Katz, Jdudge.
Aflirmed with direetions,

Randolph Kare, William 13, 86N, E. 1. Yeomans and Nor-
man T, Ollestad for Defendant aml Appollo,

Boreardo, Blum, Lud), Nitaml, Tecrtink & Bell and Fdward
. Niland e Plaintifi and Respandent.

TRAYNOR, . J—1In 1hix avtion to recover damages for
ersonal injuries wwler the Federnl Employers® Linbility Aet
(45 LB §51 of sor) amil the Safety Applinnee Aet (45
AL § 1 01 se.) defendunt Southern Pacific Company ap.

-peals from an order granting plaintiff & new trial limited to

the issue of damages. The facls relating to plnintiff's injury
may be bricfly stated, for defendant does not challenge its
tinkility, .

On June 19,1962, at approximately 3:25 a.m,, plaintift wWRS
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working in defendant’s railroud yard at Sowth Uate, Culi-
fornia. He was then 19 yeurs old und had been workisg for
defendant for about 6 weoks, His job that night was to work
a3 B fickd man. Ax eaitroad cars were switehed oite the trnek
he was working, plaintiff secured thew by phicing wosden
Dlocks under the wheels, The biocking was hocessary beenuse
the thu k wais on a grade, Two curs Taited to couple propeely
with pars alrendy sceured wul begun to rotl bavk. ‘e forennn
tald Lhuntlﬂ“ to climb on the moving cary and seeure them by
means of the lumdbrake on'cucli ear, As plaintifl was doing so
iwe dther cars that had bren sent up The track collided with
the chrs couting down the travk, The Impact threw plaintiy
fmi:[thu cur he was iy and b fell nader the wheels of ooe
of the mwving cars, reveiving severe ijuries to the lower part
of Im[zh s, EL was hoeessary Lo amputate lis riglad legr bolnw
the koo, The left leg remains in _;m]mrdy of wnptution
beeatse ostesmyelitis has delunvd it

The jury returned a vealict for $10000, and, Plainliff sue-
ersstully moved Tur o new Trial on the issue of tlum.u.,rs vn {he
ground thal The evidence was insufticirnt o sustain the vor.
diet in that the anmages nwunla 1l were inadequate, (Bee Code
Civ. Proc., §6DT; Harper v, Superivr Air Purls, e, 124
Cal. App.l 91, v2 [‘hﬂ l"’d 5] Pefendant voutemks 1lat
the teind court ereved in concluding 1hat the dutiages wers
inadequate wnd therefore abused s diserviion in grauting
plaintitf’s motion. [1]  An appelinte eonrt canma fimd an
abuse of diseretion in granting » new driad for insilicieney of
the evidewce unless it appears from the revord that the verdict
was wdequate as & watter of law. (See Yurrow v. Ntale of
Califormia, 53 Cal2d 427, 431 [2 Calitpir, 1387, 348 P2
687) ; Bradfurd v. Edmands, 215 Cob Appid 159, 166-167 [30
Cal.Rptr. 180].) No such adeguacy appewrs here.,

[22] Phintiff’s right leg was smputated below the Xnee;
hig left dep was so ser mua-:ly injurad that it vy also have 1o
be sputated. There s permanent, chronie ostemyelitis in
the left leg that has required repeated surgical trentment and
may reyuire recurrent trestiaent well inte the future, and
there is pernanent limitation of motion i the left ankde
Plaintit continuwes to suffer pains in his right e e was
hospitalized for 16 months following the aveident wid under-
went 1B operations. Throughout this time he sulfesed preat
pain, necessitating exteusive administration of pum -killinge
drug& 1lad he not been injured, pluiniifs projected geoss
inemne from the date of the pecident to the age of 65 woukl
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have exeredled $500,000. By substantinlly impairing his ability
in cerpeie in the Jabor market, his injuries materially re-
fueed this expectuble earning power. The projected costy of

~his prosihtie applianees execeded $15,000, [3a] It thus

appeary that the trinl conrt conld rensonably have enncluded
that plaintiff's peeuniary losses alone would oxeced the
amount of the verdiet and that a substantinl additional
amount shonld be wilowsd for poin and suffering.  [2b]  Ae-
enrlingly, the tein] court didd aet abuse its diseretion in geant-
ingra new trial on the groumd of inadegquate daneyzes,

{3b] Defendant contemls, however, that beeanse certain
evidenee fuverable to it is so compelling, we should not apply
{he normal rale governing appellate review (see Bradford v.
Edmands, supra, 215 Cal App.2d at pp. 166-167), but. shoald
make an independent delerimination of the adequaey of the
Jury s verdict withont regard to the ruding of the trinl eourt,
The evidence in quoestion eonuists of ecriain molion pieture
filbns inken of defendant witheat his. knowledze: uncontra-
dieled testimony that, he hax nade no efort at rebabilitation,
has not exereised, has not sought job eonnseling, and spends
his duys geneenlly watehing tedevision ; and testimony that his
prosthesis ix not of the most sidvageed design 2l anneees-
anrily restriets his mobitity, Defendant confends 1hat this evi-
denee estahlishes that there shonld be & sidbstantial improve.
tiehk in plaintifl’s physieal, mental, and emotional eondition
that will roduee his anticipated domagzes. At wost this evi-
denee would buliente that plaintilf may have exarperated hin
thinagees, 1t does not demonsirate that the trial eonrd orred in
eonefuding {hat the veediet was inadequate,

[42] Iuvokiog (frawe v. Sacks, 44 Cal 2t 550 (283 P.2d
GR}, defondant contends that the trind conrt ereed in not
redurning the jury for further deliberation wader proper in-
slrnetions, when it appeared that the dumnzes were inade-
auate. Thire is no merit in this eontention, Only if “the jury
nHows damages so grossly bunleguate ny to show that it must
have dlisregarded the ovidenee and the instruetions of the
eourt,”” or the verdiet is otherwise defective, should the jury
“be returned for Mirther detiberation under proper insirpe-
tions.*! (Crawe v. Sacks, supra, 44 Cnl2d at p. 598.) 1, on
Uhe other hand, ““the trial judpe believes that the damnages are
inlequate [but the verdiet is not defective], the proper pro.
eedure i8 to set the verdiet aside on motion fur new trial.'*
{Crowc v, 8acks, 2upra, 44 Cal.2a at p. 599.)

(5] [See fn. 1] Defendant contends that the trisl counrt
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should have given defendunt the option to consent to an
ditur? before granting plaintiff™s motion for a new trisl.

Iy reguest an additur in the triul zourt, for such & requ
wanld have been an idle act, (Civ. Code, § 3532; of, Hudspe
v. Janregui, 234 Cal, App.2d 526, 528 {44 Cal.Rpir, 428].) Inja
dizeussion with eounsel at the tiue for motiong after tvial, the
court made it clenr that it would not vrder an whlitur, Tn.
deed, in light of this court’s decision in Dorsey v, Barba,
Cal2d 350 [240 12.24 GU4], holding additur to be uneastit
tional, the trin} court would have been bound to deny
additur even if it had beens specilienfly und divectly reguested
{Auio Equity Seles, Inc. v. Superior Courd, 57 Cal2d 405
455 {20 Cal Kptr. 321, 369 124 937].) .

Two questions must be resolved in considering defendant’s
contention, Wirst, should the decision in Dorsey v. Burbs,
suprs, 38 Cal.2d 350, be overruled? Second, if-so, can ndditar
be applied ju the present case, which arises under the Federal
Employers’ Liability Act, 45 US.C. scetion 51 vt seq.?

L

In Dorsey this conrt held that additnr woubd deny a plain.
tiff*s Tight to jury trial as gusrunieed by aeticle [, seetion 7,
of the Califurniz Coustitution.® Although the Seventh Amend-
ment to the United States Constitution i not bimding on the

‘stuten® and differs signifieantly in duagnige from the Calie

fornin constitwtional provision,* Dorscy relied in large purt
on Dimick v. Schiedl, 203 118, 474 [79 L.EQ. 603, 55 S.Ct.

246, 95 ALLR. 1150]. (See Dorscy v. Burbe, supra, 18 Cal2d
“ut p. 957.) Dimick was u five-to-four decision® und has been

vigorously eviticized? Like Dorscy, Dimick was Based on wn

WA Niur ' is baed Lere to describe an onler by whivh a plaintifl s
motion for & mew trial vn the ground of isvhequate duaomges ix graatol
unlons the defendunt consents to n gpeeiticd iercusn of the awanl within
R preseribed L, .

EApicle 1, soction 7, provides: 4 The right of trinl hy jury shudl ba
peedred Lo ull, pmd remais invielate; ..

SBop, vy, Pearson v Vewdnll, 95 US, 204, 200 (24 LT, 136, 11};
Walker v. Sadvinet, 52 VLS. B, 92 |23 L. Ed. 87%, 879,

4Phe Heveuth Amendment providess *Tn Bhits at rommon I, whire
fhe valua b ventroversy shadl exvewd iwenly doliies, the right of trinl by
jury shall Lu presceved, anld no faet teisd by a sury, shall be viberwise
yeexautined in wey Court of the Futted Stubes, than aceording to 1he rules
of the cummon luw.'’ (Compare fiu £, supra.) :

Bfustive Stlune wrote u dissending opinion in whick Chicf Justice
Hoghes und Justives Brandvis and Cardoze conenrred,

880, €4, Curlin, Bemiltiturs awd Adititurs, 49, WY 1, 14;
Jumey, Romedies for Bxvessiventsi or Inudequucy of Verdicla: Now Iriad
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bistarieal and logieal nnalysis that was open to serious ques-
tion. Sinee additur did not exist at common law when the
relevant constitational pravisions were ndopted and since a
Plintifl is ganranteed the right of jury trial as it existed at
colnoh law, additur wax deenicd a donind of that right,
(Imick v. Schiedt, supra, 203 UK. at pp. 476-482, 0 L4,
nt pp. 605-600; Dorsey v. Buvba, supre, 38 Cal2d at pp. 355-
350, _

Both_conrts were conlrented with the argument that addi-
tur is no more n denial of a plaintifE's right to jury trinl than
remittitur is a deninl of a defendant’s right. Althongh some
foint histarical foundation wor foanil for this difference in
treatment,? Dintiek further relied on the tenuons ground that
remittitur teft standing a part of the jury's awaril, whoreas
mlditur constituted *“a hadd addition”’ to the verliel.®

fBa] We have reassessed Dorsey and overrule it, fuding its
argmments unpersuasive when eonsidered in the light of the
demands of fair and effivient. advhinisterlion of justice, We do
nat beliove thaf defendants shonld be denied the advantages of
additur when they are required to submit to:remittitur.

[7a, 8a] Xven in Dorsey this court noted that the * constitu-
tional puarantee does not reguive adherence to 1he Totter of
common law practiee, und new prosedures betier snited to the
eflicient administration of justice wmay be substituded if here |
is no inspairment of the substontial fontnees of a jary trial.”
{Dorsey v. Barba, supra, 38 Cak2d at p. 356.) We have eon.
chud] that additur is such a procedure, The demands of an
“efficient ndininistration of justice” mnst b oonvidered in
coutext, Sinee 1052, the year Dorscy wax decided, there has
been o fremendous inerease in flings in eivil eases ineluding
comtesteed matters. Total dispositions in ordinary eivil litign-

on Some or AN lsives, Bemittiter and Additur, 1 Diepeane UL, Rov.
143, Lid; Congnent, 30 Wask, & Ler Loy, 10; 23 (Ll Rev. hig, 5a7;
14 So.Cal L Rev, 3085 soe nlso Uhe comment. i 45 Vale LT, 31y, 323324,
on Selticdd v, Hiwiek (s Cir. 1934) 700 #2040 A5G4,

Timick v, Sehivdt, supra, 203 U8, at AR 7Y LBl et p. 610,

RiVimiek v, Sehiedt, snpra, 208 178 ot P- 486, 70 L84, at po GLL There
are geveral roplios do this argement, Tn renching the larger verdiet in-
ralerd in remittiter, the jury has rejoeted ol smallor amonats jual ay
they duve ecjected all kieger amonnts in reaching the smaMer venliet
invedved i additbr, Neitlier verdiet is more thal of Hhe iney fhan the
other, {Ser Corlin, fremittiters aud Addizurs, supra, 3% WA, Y, IR,
ELH T wee also 44 Valo L MK, 3330 Only additir retains al} that was
contained in the fnrg s verdiet, nnd in botly addilnr and remiftitar Boane-
thing ix tuken from the ditigant who s relying on the verdiet.  (Bee
Hender, Jdditur—The Power of the PTrial Court to heny a New Trint or
the Comdition that Pamages be Increased, California Law Revision Com-
miszion, Neeommendntion nnd Htndy ralating to Additur (Oet. 1988} at
M 817, T47-048.) :
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tion increased more thun fourfold during the 19510064
period. (Compure Judiein! Council of California, Fourteenth
Biensial Roport, Appendix A, B B0, with &, Twen-
ticth Bivnnial Report, Tubles 120, pp. 143-158. 1% OF caurse,
steh practica] considerations would be imssatorial i aliditur
impaired the right to a Jury trial, We do not bedieve it dues. .

In sssessing the precedents, wo seareh For the mesning suil
substuace of juey trind and are not vigidly bouid by the exyet-
ing rules that happen 1o be fuund on = the legad serap heap of
i oeentury amd a hadf ago.”" (Diick v, Nelied!, supra, 293
UB. st p. 445, 79 LB, at p. Gl6 {Btone, J, dissenting]; see
Leople v, Hickmun, 204 Cal, 470, 476 {268 12 %08, 270 P,
INT7L)  [9] Mhe guarautee of jury trial in the California
Constitution uperates at the time of trial to reijuice sabmis-
sioh of cortain issues to the jury. Onee a verdict has been
returied, however, the effeet, of the constitutionn) piovision iy
tu prokibit mproper interferonee with the Jury's devision. At
the time of the American Revolution, the lﬁlhiglish cpurts sel
dom interfeved with the woount of the Jury’s verdict in ac-
tions involviug torls agsinsy the person. (See Mayne on
Damnges (Hith od. 1946) pp. G32-6046 ; McCormick on Dam-
ages, pp. 26-27; Washington, Damages in Contrect af Pom-
mott Law, 47 LoQ.Rev. 345, 334.) The reason for their refusal
Lo grant new (rials in such eases was their view that determi.
nntion of the amount of dumages was within the exehisive
provivice of the jury. (See, eg., Beardmore v. Curringten
(C.P.1764) 2 Wils, 244, 248, 95 Kng. Rep. 790, T9Y.) -

By the end of the 18th century, however, the Conrt of
King's Benelt secepled the docteine that new trinds would be
granted in enses of torts apainst the porsen under apprepriote
civenuistanees (Jones v. Nparrow (G 17938) 5 PR, 257, Wl
Eng. Rep. 144, but until the middie of the 191h cent iry ithe
Euglish courts vefused to grant new tricls on the groumd of
inadequate dumsges  (see Phillips v, London o N.W. Ry,
{1879) 5 Q.E5.1. 78). The unwillingness to wsterfere with the
Jnry’s decision, exemplified by the Enplish courts, wis a cons
trolling considleration in the first Californin case to diseuss
the constitutional function of the Jury with pespeet to the
ussessment of dumages, Payne v. Pacific Mait §.8. Ca, 1 Cal,
33, where this conrt reversed an order greznting a mew {rial

PThe socinl and ceonomie costs of erowiet dockols iHCrens every yrar,
Additur's practiend advantage in reducing these costy prompted 1he Culdi-
fornia Law Revislon Conmunission to recomunend logisiation  peomilting
some forms of additur thought not to be incunsintent with Horscy v.
Burba, (Bee Califoruis Law Revision Commission Ntudy, supra, fu, 8, st

pp. 807-614.)
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undesy plaintifl remit some of the jury’s award. The plaintiff

refused and appeale@ from the order granting a new trial.
The court helil that this interforenes with the rigght of trial by
jury would result in *‘great abuse, if not the destruction of
this right. . . ."* (Paync v. Pacific Mait 8.5, (., supre, 1
Cal. at p. 37.) Although Payar wiis approved the following
year in eorye v, Law, 1 Cal, 363, 365, {he conrt held that the
plaintifl’s consent anthorized vensitiitur and that defendants
eould not.complain, breause “the judmment stands For bat one-
Walf the amount, for which the verdict of the jury was ren-
deredl.”” (Cleorge v. Law, supra, 1 Cal. at p. 365.) Theso carly
English nnd California cases illastrate that the right. to jury
trinl was regardid ax 9 proteetion to parties relying upon a
verdiet. The moidern practiee of granting new trinls breanse of
exeessive or inndequate damages constitutes r limilation on
the former broad powers of the jury.

[Tb] It is true thet the practienl offeet of additar Is to

‘give e plaintif an award bused upon a finding made ulti-

wntely by the trial conet. ' [10]  Caurts often determine fact
isucn, however, and thé aecepianee of this practice over many
years refutes the nrpgument that the framers of the Constitu-
tion regnrded the jury as the only dompetent finder of facts.
Decisions by the eourt admitting or exelnding evidener at
trial involve factual determinations ps do those pertaining to
the court’n jurisdietion, the saffivicney of pleadings, and 1ho
interpretation of doeuments, Other' instanees of judieial or
quasijudicial fuet-finding are found in equity, admirnlty, pro.
bate, divoree, bankraptey, and administeative procecdings,

At the tine of the American Revolution, there war no clear
standnrd or praetice governing the relationship between ndge
mul jury. (Hee llenderson, The Background of the Sevenih
Amendment, 30 Harv.TRev. 289, 335.936.) 1f niry roliable
eonelusion ean be drawn from the peaelice of that time, it ia
that plaintif wonldd not have had the right t0 a reassesement
of damnges by a second jury; the first jary s determinetion
of the amount of damages was eonclusive, Iteexmmination of
the ditmiiyces ssne following an inadeguate verdiet is # modern
development. Tind 1he Buglish Jwdges in the late 181l contury
been willing to give a pltaintiff’s motion for new trial any
eonsidleration at all, ax judges do timp and again today, thern
i8 goodd reason to believe that they would have used additur.'®

Remittitur happened to develop darlier then additur be-

10X preetier similar to additur was mplm-ul for some lime to
1781 in petions for maghem. (Hoo Cnrllyy Eemittitara sad Additecs,
supra, 40 W.Valg. 1, 27; sce alen 44 Yalo L.J. 318, 323.)
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cause eourts nndertaok te grant new trialy for excessive dum-
ages long before they took similar aetion on the ground of
inadequacy. (See McCormick on Damuges, pp, 72-73; Wash-
ington, Damages iu Controct at Common law, 47 L.Q. Rev,
343, 365, fn. 7.) The issue of ndditur was not. preseated  antil
modern times, but it is n logieal step in the growth of the law
relating to unliguidated damages ax remittitur way at an
earlier date, s neceptance, though still somewhat retarded, is
growing!''t Tt should not bu treated differently from other
modern devives alimed at making the relationship between
Judge and jury ax to damages' as well as to other malters, 13
one that preserves the essentiuls of the right to jury trial
without shuckling modern procedure to outmoded precedents,
[7¢] Additur does not detract from the substance of the
common law trial by jury. [8b] Like ity fruternal twin
remittitur, now over 100 yeurs olt in this stale, it promotes
economy and efficiency in jodicial procecdings,

MBue, 040, Swith v, Kllyson, 117 Lowa, 381, 305306 [115 N.W. 40);
Genzel ¥. Malvorsun, 245 Ming, 527, 579-534 {50 N.W.2d 854]; Polker v,
Firgt Nall, Bank, 26 Nub. 602, 606 |42 NW, 721]; Misck V. Munger,
24 NI, 60, T1-80 | 130 A2 815} Candle v, Suwanson, 248 N.O. 249, 254
261 T103 R0 557); Hodon v, Sehrann, ¥ Utaly 2d 42, 4546 127
B2 820 ] ; Cordes v, Hof s, 19 Win, 3 2, 201 F1E0 NOW.N 137]. 448
FPowery v, Alstate Ing. Co., 10 Wis M T4, H7-92 [ HE2 N.W .24 38 | Unid
Powers and Cordes, the Wiseonsin practive cuncerning wilditue reguine
the triat court-1o grout 2 new trial for insdegquate damages wildess the
defendunt consented to the Lighest maount u jury eould reusorally award,
(Coampbell v, Sulliff, 193 Win, 370 {214 N.W. 475, 53 ALR. Mn;
smnpure 4°Consor V. Paperteiar, 309 NY, 465, 473473 {151 N.B.od 483,
56 ALLH.20 206)) Now the tri) court is vmpowerad to geant a renson-
edle amouut. The Wisronsin Supreme Court has coneluded that Lhis
practice dory nol vigdate the right Jury triul. (Bes nlso Markota v.
Euxt hiv Glas to., 154 Ohio 8t 546, 862-550 17 N.E.2d 1) (iudividual
opinion of Tuf, F.}.)

Y2 Pur example, both remittitur und # aew trigd Hnited to damigen hava
Boen hedd uot te deny the vight to Jury trinl. (S Northerd fac. R.R.
Co. ¥. Herbert, 116 L8, 642 646-637 {30 LKA, 755, 736, 5 N, 0] ;
George v. Low, supra, 1 Cal, 363, 365 { remittitur )1 Gasoline Products
Co. v. Champlin cle. Co., 283 UR, 194, 490500 [ 75 F.Fa 1YuN, 1i80-3 1,
51 BUCL 313); Brewer v, Neeond Baptist Charek, 32 Calttd 01, W 10T
P2 7135 Paglor v, Pole, 16 Cal2d 603, 675 [ 107 P4 G14] [new trigd
limited Lo daenagren L}

MEGr exataple, Judgment sotwithstundisg the verdiet ix utlowed in Ihis
Blale in cases where directed verdiets are proper. (Extate of Baird, 199
Cal, 490, 5 (246 1. 3241 Slocamn v, Aew York Life 1us. Co., 72K 115,
W4 EBT LOBd K78, 33 801 5237, held the grunting of u judgiieat not-
withatanding the vendict to be inconsisient with the Seveath Anemlment
to the Uniled Htates Constitution, by he decision kag beer thorveghly
undermined by Zattimare § Caroling Line v. Bedman, 205 UK, 655 [19
L.Ed, 1636, 75 8.0t 890], und Fed RCiv.P, BOLLY. See Neely v. Martia
K. Kby Constr. Cu,, U8, e, —— 18 LEL2 75, 30, 87 H4.Ct.
1072, 1076}; Tenderaon, The Backyround of the Neveuth Amemlmest,
80 Horv.L.Rev,, supra, 263, 337, fa. 211,
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There is no cssentind differonce between the procoedares ap-
propriste for remittinr and additur, and we may therefore
look 1o remittitur cases to determine tie proper proeedire for
additur,

(6b] Upou o metion for new trial grounded on insoffi.
cieney of the evidenee breaise the thamapes are inadeguate,
the eourt shonbd it detommine whether the damages are elear.
by inadequate and, if so, whether the ease wanld be a proper
one for granting a wdion for new trial Tinited 10 damages.
(Moo ear, Hapasoki v, Flothe, 3% Cal2d 602, GO-607 {248
P20 M0 17 bath eondilions exist, the eourt in ity disere.
tien may jssue an order gsranting the motien for new tring
unless the defondant consents o an additur ss determined hy
the eonrt. The vourt’s pewer oxtends to all sovh eases,
[11} M s not Timited to thise vuses in whieh an appeilate
el would sastain either the pranting or deninl of a motion
for now trial on the rround of msnflicieney of the evidenes 19
[32]  The conrt shall preseribe the fhne within which ile
deferadant st acerpt the alditur, and in no ease may this
time be longer than the jurisdictional period for granting a
new triak (Cole Civ, Proc,, § 660; of. MePonald v, ftandalph,
R Cal. App.&id 367, 64 FIRT 224 "091 1 the defendant
Fails to consent within the proseribed time, the order granting
the new triad breomes final,

£131 If the court decides to order an addit ur, it should set
the amount that it determines from the evidenee to be lair
Al peasenable. o this respeet it shoukl exervise its com-
pletely independent judimnent. bt need not, lix either the min-
e or nsimuin amound that it wonld have susfiined g a
wmaldion for new trisd or the minimum or maxinmg anetitt
that, would he supported by substardial evidenee aned {hepelore
sustainahle on pppead, [14] IF the defendant decms the al-
ditur exerssive, he may ejeet it nmd seek to sustain e Jury’s
award on an appesd from the order granting 4 new trial
(163 If 1he plaintiff docms the additur insalticient, be may
riise e isaie onan appeal from fhe Jwidment as modified by
the additur,

PEPhere wan o contention in the prosent ease thal the jury ’s verdict
wid the resutt of passion gr projndice or Ihat it waa Eninted by prejo-
divinl veror (eeureing at teial.

Fiinre we overmle Horsew, it s unneeessary (o limit additur to those

casen where the jury 's vendiel i supparted Ty substnitinl evidence, (Com.
pare UCnlifornia Law Revision Conmission Study, supra, tn. 8, at p. 608.)
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IL

[18a] it remuins to be determined whether the triad court
may order an additur in cases like the present one that wrise
uncler the Federal Employers” Liability Aet.

(171 In actions brought under the Vederal Kauplayers®
Liability Act in state courts, substantive riehts are controtled
by the federal Jaw and procedural nstivers by the law of the
forum. (Monden v. New Yark, Neio Hoven & 3.8 (€ T, 2%
8.1, 05 [56 LB 427, S, H2 K, WA Gorrelt v, Houres
McCormnek Co, 317 U8, 239, 200 {87 LR 280, 208 63 S
246); Davee v. Sowthern Pae, Co., 58 Cal2d 672, 475 |

L Cal Rptr. 15, 375 120 2041 ) Wor Ry yeurs il srened clear
that additur would be clissed ns provedural, Tn 1916 he
Hiited Stades Sepreme Conet held that the Seventh Anend-
menl had nao applivation Lo actions browght under 1he Federal
Buployer’s Liability Act in stade courts, and mevordingly a
state coubd lawlolly dispense with the noannimous verdicl, Foe-
guired ab conunon baw. (Winncapolis & Nt Loenis B8 (o, v.
Bembolis, 241 18, 211, 217003 0 T3, 8461, BG-065, 6
R0 D955 avvord Chesapeake & Olio Ry, Ca, v, € Yarnihaon,
241 UK. 241, 242 160 LB D79, 981, 36 R.00-501] [0 furors
not reguived 1)

In 1952, however, the Suprenw Court held that **the right
fotrial by jury is tou substuntial a part of the rights ievardd
by the Act 1o permit it (o be classified as o mere loeal pube of
procedure’. . (Dice v, Akron, Canfon & V. BB ( To., W2
LIS, 354, 363 (96 [.Wd. 398, 104, 72 S.CL A120) The court
lield that the guestion whetber o eelease hidd been fragdulent.-
by obtained was sne of Fact for the jury, amd that Ohio eoudil
not apply ilx general rule that such u Frand issus was to be
decided by the court, :

Neither in Dive, nor I the many cvises fullowing it, liag
Bowmbolis been overealed, tn fhee, i faet, it was ex[iressly
distingraished, (Dice v Vhron, Camlon & Y. 2.1, {'u., supra,
SR ELS at p B3G90 LA s p, qeL)  [18] Avcordingly,
we do not understamd fiee to mean that the Seventh A e
ment is applicable 10 wetions browght wnder the Federa? Bo-
pluyers’ Linbitity Avt in the state courts, Indeed, in noting
thut the right to triad by jury is *‘part and pareed of the
remedy aflorded railround workers under the Ewployers Li-
ability Aet,”’ vhe court in Dice cited Bailey v. € atral Vermons
By. Co, 319 0.5, 350, 354 [87 L.2d. 1443, 1414, 63 5.0, 1062 .
which beld that the right to jury teial is devived from the set,
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{See nlso Bagers v, Miseonri Pac, BR. Co., 152 0.8, M), H08-
B0 O[] LR2d 403, 500-302, 77 S.C1 4430.) The desree fo
whict the judge-jury relationship s governm by federal law
thus turns on the Supreme Lourt's interpretation of the aet,
rather Lham an the Severth Anendiment !

[18] Tu interpreting the Frederal Frrployers” Tasbitiy
Aot ibe Hupreme Conrt has insisterd thurl plaintifis have 2
broad primary right to go to the Jury on Faetunl jssies, (Hee
Rogers v. Mixsowrt Pac. R, o, 332 U8 HIL TR (A B PR S
203000, TTS.CL AL el Note, T3 Harv 1, ey, 1551, 1a6.
V560 Nupreme Cowet, $337 Tevim, 86 Harv, L. Rev, 4%, G164
The eases before and sinee Dice ilustrate the court’s eoneern
that plaintifis reach the jury on the isme of linhility when
there is any evidenen, “oven the stightost,” {Rogers v Mix-
souri Pae. R Co, supra, 352 VS, at p. 506, 1 1150124 at 1.
400} to support the plamstiff's case (see, e, Merguson v,
Moore-MeCormack Lines, Ine, 352 118, 521 {1 1.05d.2d 51,
T7 R.CE AT Webd v, Hlinaiz Ceniral R o, 352118, 512
[ L Ed2d 508, T7 S0 451 Diee v, Akron, Canton & V.
HEB. Cu, sipra, 342 UK. 358 Wilkerson v. FeCarthy, W6
U8, 53 (93 1., 497, 69 SO 413]; Bailey v. Cenfral Ver-
mand Ry, Co., 318 108, 350 [R7 VLG 1444, 63 S04, 10621,
Thus, the court has insistod thai a ease must o to (he jary iF
the evidenee favorable to the plaintilf makes ont n mima facie
cisey even thoagh the teiad eourt would be Toreed 1o sot aside o
Jury verdiet. for the plaintiff and erant a new trial hased on
s view of all the ovidonce, { Wilkerson v. MeCurthy, supra,
A6 TN ot e D7, 00 LASE wt p. 502 The court may have
believedd that trind courts e peluetant to everturn nry ver-
diets and therelore concluded thut more liberal divoetod ver.
diel standard ight. adversely offeel g plaintiils elinnees of
reeovery, (See Note, 72 Harv. LLRev, 1551, 1563.)

£18b]  Additur dors not deprive a plain€ill of the right to
go to the jury en any ssue or inpair the substanee of the
rigght to teial by Jury, 1t aperates ondy in ihe ovent o plaindifT
i dissatistid with the jars s verdiet, Tt will have o offeet, on

TS ew dser P eouet sostabemont faz Fee it Hhe 5 rirhi o drind by jury
bu Pt sulednntind a paerl of the rights necorded by the Act o Hermit
B oto Jwe elisifid ne w mere ‘laeal eale of prracedare” far dewial in the
vinner dherl {3hin ki heve wsed 't [ Hee v, Abvon, Canian & ¥, R, O,
sapre, 3D UL st po 368X, 06 LUEIL at g 404, {Ttndies ndeet ) We do nnt.
wndersband the stafowent in A idenfic Akl Steredores For, v, FlHerman
Livew, Fid., 360 178, 355, 360 {7 LEALX 708, 804, 82 S0 780], fhat
b provisiona of the Seventh Anwendinont . . . are hraught inte play "
tn be ineousistent with our eonclusian, for that ense was Lried in the
federul conrty,
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the aetivities of railroads und their employecs and no substan-
tinl effeet on the outcome of litigation between them. At the
same time, it will belp implentent this state's strong interest
in the fuir and offivient adwinistration of a volaminous
amount. ol litiation. (CF. Ryrd v. Blye Ridge cte. Coopera-
Hoe, Iuc., 106 1.8, 525, S39-010 [2 LELA 953, 963964, 74
8.0t 804 ) Morvover, sinee 1he Sevently Amcindnient s net
applicable we are not bomanl by Dindek or the amendment’s
reexaumination cluuse, hich carrics the federal Clonstitution
beyoud the substance of the conmn faw right to trial by
Jury M UT Parsons v, Bedford, 28 114, (3 Pet.) L M7 [T
LB 782 7371 The Culiforsia Constibation wontaing po
such elnuse, and weither it nor the fedorat act Yorbid aibllitae
Just as they do not forbid remittitue, (CL. Viion Far. RR,
Co. v, Hudley, 216 DS, S, P62 LR 758, 755, 38 8.0,
S| Comiskey v, Penusylvania 1R, U, (2l Cip, J00H6) 208
Fobiis7, HER)

[4b]  "The order granting a pew frind lwdted to iliimagres
il stinnd affivined unles: Hhe- trial conrt in its diseretion and
in aecordanee with the views aXpressed in this opinion orders
an addilue within 30 duays after ity receipt of our remirtitue.
U an additur is ordersd, it shall he acecpted or rejected by
defendant within the tine Prescribed Ly the trind court, but
the conrt shail not preservibe o perind of time Jonger thaw 30
days from the date of its order, Plaintiff shall recover his
ety on apypenl,

MeComb, J., Puters, J,, ‘Tobriner, J., Mask, J., Burke, d.,
and Sullivan, J,, coneurred.

1Phe most pluusilde explanation for Dimiek v thut it resied on the
reeximination elausg of the Seventh Awenilment, us epposed to the slagsg
Ruaraitecing that the right to jury triut *Sshail he hireserved.*?  (Hee
Bundder, supra, fu, 8, ab p. 827, fu. 51.} Moreuver, it s doubtful that
Diaiick woull he followud toduy. (Hee, c.g., Genel v, Hulvarson, repra,
248 Mian, 527, 531; Fisch v. Vanger, supra, 20 NI, 66, 61.) There b
akio autbority that the presenl rase is dintinguishable from sick un it
facti. (See United States V. Kereysam Mouatiin Balticfirid dwen, (Sth
Cir. 193x) 0y P2 §30, B34, cert, den, 306 UM, 616 183 L Ed. 1045, 39

BOCL 587} and fa, b4, supra.)
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. #pecifles in its order.y

EXHIBIT IT

%625, (a) In any civil action where thi werdict wbutha

demee-bwt an order granting a new trial limited to the isme
of damages would nexesthalsss be proper, the trial court may
grant a motion for a new trial on the groumd of inadequate
damages and make its order sabject to the condition that the
motion for a new irial is denied if the party against whom
ot hiss been rendered consents to an addition-of so

much th

A R

reasonable

The court shall prescribefths time within which
the party against whom the verdict has been
rendered must accept $he addédbtur, and in no case
may this time bs longer than the jurisdictional
reriod for granting a new trial. If the party
fails to consent within the prescribed time, the
order granting the new trial becomas final,

{b} Nothing in this section precludes a court from making
an order of the kind described in sobdivision (a) in any
other case where such an order is constitutionally permissible.

{eYy Nothing in thig séction affects the authority of the
court $o grant a motion for & new tridl on the ground of exces-

R e and b iados it omdey gt TR

kAl ni. il
.subjeet to thé eendition that the motion for. sewirial sebihat
weltiigd 56 Qerdea Py wirty becovering thei damages comiénts

p

tuiasrddiiafion 68 ich therefrom ax tim bowrt infits dbers-




